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TERMS AND CONDITIONS OF SALE AND SOFTWARE LICENSE AGREEMENT

The Terms and Conditions of Sale and Software License Agreement (the “Agreement”) contained herein constitute the entire agreement between Axon Systems, Inc. (“Axon”) and Customer.

1. PRODUCTS. “Products” shall mean any products identified on Axon’s then current price list, proposals or quotations, or any of Axon’s invoices.  Axon may make a modification to any Product that it deems necessary or advisable at any time without prior notice to or consent of Customer, and such altered Product shall be deemed fully conforming.


2. PAYMENT. Upon credit approval by Axon, payment terms shall be net thirty (30) days from date of shipment unless otherwise specified.  All payments shall be made in U.S. dollars.  Any sum not paid by Customer when due shall bear interest until paid at a rate of 1.5% per month (18% per annum) or the maximum rate permitted by law, whichever is less.  

3. TAXES AND DUTIES. All stated prices are exclusive of any taxes, fees and duties.  Any taxes related to Products purchased or licensed pursuant to this Agreement shall be paid by Customer or Customer shall provide to Axon an exemption certificate acceptable to the taxing authorities. Applicable taxes shall be billed as a separate item on the invoice.

4. ORDERS. Axon will not be bound by any terms of Customer’s order that are inconsistent with the terms set forth herein.  All orders are subject to acceptance by Axon.  No form of acceptance except Axon’s written acknowledgement to Customer shall constitute valid acceptance of Customer’s order.


5. SHIPPING AND DELIVERY. 

(a) Shipping Dates. Shipping dates will be established by Axon upon receipt of Customer’s purchase order and will be assigned as close as practicable to Customer’s requested date.  Axon will notify Customer of the actual scheduled shipping date within five (5) working days after receipt of order. 

(b) Rescheduling. Customer has the right to defer Product shipment for no more than (30) days from the scheduled shipping date, provided written notice is received by Axon at least ten (10) days before originally scheduled shipping date.  

(c) Change Order Charge. Canceled orders, rescheduled deliveries or Product configuration changes made by Customer within ten (10) days of the original shipping date will be subject to acceptance by Axon, and may incur a charge of up to 15% of the total invoice amount.  Axon reserves the right to reschedule delivery in cases of configuration changes.  Upon written notification to Axon, Customer is entitled to return any unwanted Products in original condition at Customer’s cost within 30 days after delivery.  Such returns may be subject to payment of a restocking charge equivalent to 15% of the price of the returned Products.  

(d) Shipment Terms, Etc. Shipment terms are F.O.B., Hauppauge, New York.  Customer shall be responsible for all freight, handling and insurance charges.  

(e) Risk of Loss. Risk of loss shall pass from Axon to Customer at Axon’s dock, Hauppauge, New York. 


6. TITLE. Except with respect to software features licensed by Customer (“Software”), which are provided for in Section 8 below, Title shall pass from Axon to Customer upon receipt of all monies due.

7. SOFTWARE LICENSE. 

(a) Grant of License. Axon grants to Customer a nonexclusive and nontransferable license to use the object code Software only, solely as embedded in equipment provided by Axon.  Axon retains all title to, and, except as expressly licensed herein, all rights to the Software and copies thereof and all related documentation.  

(b) Limitations. Except as expressly authorized above, Customer shall not: (i) in whole or in part, copy Software or related documentation; (ii) modify the Software; (iii) reverse compile or reverse assemble all or any portion of the Software; or (iv) rent, lease, distribute, sell or create derivative works of the Software.  

(c) Nondisclosure. Customer agrees that aspects of the licensed Software and related documentation, including the specific design and structure of individual programs, constitute trade secrets and/or copyrighted material of Axon.  Customer agrees not to disclose, provide, or otherwise make available such trade secrets or copyrighted material in any form to any third party without the prior consent of Axon.

8. LIMITED WARRANTY. Axon warrants that Product(s) purchased under this Agreement will be free from hardware defects in material and workmanship for a period of twelve (12) months (Ninety (90) days for electrodes and accessories) from the shipping date or installation date, whichever is later.  In addition, Axon warrants that software will substantially conform to its published specifications.  During the warranty period, Axon will make all necessary adjustments, repairs and part replacements free of charge, including shipping to the Customer by two day air transportation, provided (i) the Customer has given Axon immediate written notice of such defect within the warranty period and (ii) the material is returned to Axon in the manner prescribed below.  Replacement parts used in repairs may be new or equivalent to new.  The above warranties do not apply to any Product which (1) has been altered in any way, except as authorized by Axon, (2) has not been installed, operated, repaired or maintained in accordance with any installation, handling, maintenance or operating instructions supplied by Axon, (3) has been subjected to unusual physical or electrical stress, misuse, negligence or accident including fluid spills and corrosion (4) fails due to any user installed third party operating system or software.  Axon does not warrant that operation of this product will be uninterrupted or error free.  Axon offers no-charge telephone technical support during its normal business hours.  This warranty constitutes the Customer’s sole and exclusive remedy in the event of a defect and only applies to the original buyer (purchaser) purchasing the Product from Axon or its authorized dealers.  This warranty excludes items manufactured by a third party for which separate warranty coverage exists.  EXCEPT AS SET FORTH ABOVE, AXON DISCLAIMS ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED, INCLUDING THOSE OF MERCHANTABILITY, NONINFRINGEMENT, FITNESS FOR A PARTICULAR PURPOSE, OR ARISING FROM A COURSE OF DEALING, USAGE OR TRADE PRACTICE. NO DEALER, RESELLER OR REPRESENTATIVE IS AUTHORIZED TO MAKE ANY MODIFICATIONS OR ADDITIONS TO THIS WARRANTY.  


9. RETURN MATERIAL AUTHORIZATION. 
(a) Procedure. In all cases where a Product is to be returned to Axon, Customer shall first call to obtain a Return Material Authorization (RMA) number issued by Axon’s service department.  Customer shall return all Products in the original or equivalent shipping container with the RMA number appearing on the outside.  Axon will use its best efforts to effect repairs within two (2) days after receipt of Products. 

(b) Loaner Equipment. If it is determined that the repair time will substantially exceed two days Axon will, at its option, send Customer an equivalent loaner Product for use by Customer until repairs have been completed.  Customer is responsible for proper care, repacking, shipping and insurance costs and return of the loaner Product to Axon within five (5) days after receipt of repaired Product.  In the event Customer fails to return the loaner Product as stated, Customer agrees to purchase the replaced material at list price or pay a fee equal to two (2%) percent of the Product list price per day. 

(c) Shipping Costs. Exclusive of any extended warranty, service plan or otherwise agreed to arrangement, Customer is responsible for all incoming and outgoing freight and insurance costs.  

10. FORCE MAJEURE. Axon shall not be liable for any delay or failure in performance whatsoever due to acts of God, earthquakes, shortages of supplies or supplier failure, transportation difficulties, labor disputes, riots, war, fire, epidemics, and similar occurrence. The obligations and rights of Axon shall be extended on a day-to-day basis for a period of time equivalent to the period of the delay.


11. LIMITATIONS OF LIABILITY. NOTWITHSTANDING ANYTHING ELSE HEREIN, ALL LIABILITY OF AXON AND ITS SUPPLIERS UNDER THIS AGREEMENT OR OTHERWISE SHALL BE LIMITED TO MONEY PAID TO AXON UNDER THIS AGREEMENT DURING THE TWELVE (12) MONTH PERIOD PRECEDING THE EVENT OR CIRCUMSTANCES GIVING RISE TO SUCH LIABILITY AND IN THE CASE OF DAMAGES RELATING TO ANY ALLEGEDLY DEFECTIVE OR INFRINGING PRODUCT, SHALL, UNDER ANY LEGAL OR EQUITABLE THEORY, BE FURTHER LIMITED TO THE PURCHASE PRICE PAID BY CUSTOMER FOR SUCH PRODUCT.

12. CONSEQUENTIAL DAMAGES WAIVER.  IN NO EVENT SHALL AXON BE LIABLE FOR ANY INCIDENTAL OR CONSEQUENTIAL DAMAGES, LOST PROFITS, LOSS OF TIME, LOSSED SALES OR LOSS OR DAMAGE TO DATA, INJURY TO PERSON OR PERSONAL PROPERTY OR ANY OTHER INDIRECT DAMAGES, EVEN IF AXON OR ITS SUPPLIERS HAS BEEN INFORMED OF THE POSSIBILITY THEREOF.  

13. GENERAL. 

(a) Choice Of Law. This Agreement shall be interpreted and construed and legal relations created shall be determined in accordance with the internal laws of the State of New York, without reference to the conflicts of laws principles thereof. 

(b) No Waiver. No waiver of rights under this Agreement by either party shall constitute a subsequent waiver of this or any other right under this Agreement. 

(c) Assignment. Neither this Agreement nor any rights under this Agreement, other than monies due or to become due, shall be assigned or otherwise transferred by either party (by operation of law or otherwise) without the prior written consent of Axon. Notwithstanding the foregoing, this Agreement may be transferred or otherwise assigned to any company or other entity, which acquires all, or substantially of the assets of such party. 

(d) Illegality. In the event that any of the terms of this Agreement become or are declared to be illegal by any Court of competent jurisdiction, such term(s) shall be null and void and shall be deemed deleted from this Agreement. All remaining terms of this Agreement shall remain in full force and effect. Notwithstanding the foregoing, if this paragraph becomes applicable and, as a result, the value of this Agreement is substantially impaired for either party, then the affected party may terminate this Agreement by written notice to the other. 

(e) Attorney’s Fees. In the event of a breach of this Agreement, the breaching party shall pay to the other party any reasonable attorney’s fees and other costs and expenses incurred by the non-breaching party in connection with the enforcement of any provision of the Agreement. 

(f) No Agency. Neither party has the right or authority to, and shall not, assume or create any obligation of any nature whatsoever. 

(g) Entire Agreement. This Agreement and each invoice relating to Products or Software together constitute the entire Agreement between the parties hereto concerning the subject matter of this Agreement and such invoices; and there are no conditions, understandings, agreements, representatives, or warranties, expressed or implied, which are not specified herein. 

(h) Amendment and Modification. This Agreement may only be modified by a written document executed by the parties thereof. The products and specifications, configurations, and other technical information regarding the products contained in this manual are subject to change without notice. Axon believes that all statements, technical information, and recommendations contained in the manuals for all Products are accurate and reliable but provides such manuals without warranty of any kind, express or implied, and users must take full responsibility for their application of any products specified in such manuals.


        80-5 Davids Drive, Hauppauge, NY 11788   631.436.5112   Fax: 631.436.5141     Axon Systems, Inc.


